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BOARD OF ZONING APPEALS MEETING 
CITY OF GARDNER, KANSAS 

January 7, 2014 

 
The Board of Zoning Appeals met in regular session on the above date at the Gardner City Hall, 
120 E. Main Street, Gardner, Kansas. 
 

CALL TO ORDER 
 
Chairman Willnauer called the meeting to order at 6:32 p.m. 
 

PLEDGE OF ALLEGIANCE 
 
Chairman Willnauer led those in attendance in the Pledge of Allegiance. 
 

ROLL CALL 
 
Board Members Present: 
 

Colleen Wuertz 
Vice-Chair Mike Hutton 
Chairman Kipp Willnauer 
Neale Wooten 
Kevin King  

 
Staff members in attendance were: 
 

Community Development Director, Michael Hall 
Planning Manager, Michelle Leininger 
Planning Technician, Travis Hulse 
 

There were approximately ten interested individuals present at the meeting. 
 

CONSENT AGENDA 
 
1. Approval of the November 5, 2013 meeting minutes as written.  

 
2. Approval of the revised 2014 BZA Meeting Schedule 
 
Discussion 
Chairman Willnauer asked to have Consent Agenda Item No. 1 pulled in order to make 
corrections from Board Member Wuertz. Board Member Wuertz cited the need to change Board 
Member Hutton’s nomination of “Chairman” to read “Vice-Chairman.” 
 
Motion to approve Consent Agenda Item No.1 with the suggested changes made by Willnauer 
with no second. 
Vote Made 5-0. 
 
Motion to approve Consent Agenda Item No. 2 made by Willnauer with no second. 
Vote Made 5-0. 
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REGULAR AGENDA 
 
1. BZA-13-02 Perkins Restaurant & Bakery 

 
Staff Presentation 
Michelle Leininger, Planning Manager, presented the staff report for consideration of a variance 
application with a recommendation that the Board of Zoning Appeals deny a variance for a 
height increase to permit a 70’ flag pole to be constructed at 2000 E. Santa Fe Street.  
 
Chairman Willnauer asked if it was true that a 75’ pole sign would be allowed at the site. 
 
Manager Leininger responded that a 75’ pole sign would be allowed within 1000’ of the 
interstate as stated in Gardner Municipal Code. Adding that signage is regulated in the sign 
portion of code, whereas flag pole height is regulated in the zoning portion of code. 
 
Chairman Willnauer inquired as to why a meeting was being held if the Federal Aviation 
Association had not provided any findings concerning air traffic safety. 
 
Manager Leininger noted that the FAA findings would be advisory in nature. If the Board was to 
consider approving the variance, staff would recommend waiting until the FAA had made their 
findings.  
 
Board Member Wooten asked for clarification between a sign and a flag pole. 
 
Manager Leininger quoted the “sign” definition as provided in Chapter 18.10 of Gardner 
Municipal Code. 
 
Applicant Presentation 
Matt Rahfaldt, Vice-President of Operations at CyHawk Hospitality, provided a handout to all 
Board Members and submitted it for the record (See Appendix A). He presented a historical 
account of Perkins Restaurant & Bakery and the display of the official flag for the United States 
of America. 
 
Public Hearing 
Chairman Willnauer opened the public hearing at 6:46 p.m. 
 
Joe Herbert, Commander for the American Legion Post 19, issued a statement of support in 
behalf of the entire Leroy Hill Post 19. He added that it would be important to maintain the safety 
of all automobile and air traffic potentially affected by a tall flag pole. 
 
Ernie Honas, resident of Gardner, stated his support for Perkins’ variance request citing his 
belief of what the American flag represents for both himself and the community.  
 
Matt Rahfaldt, applicant, added his belief that historical precedence for others who may desire a 
similar variance has never been apparent in his past dealings with other communities.  
 
Board Member Wuertz asked for clarification regarding the variance request made with the City 
of Independence, Missouri.  
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Mr. Rahfaldt stated that a variance request, from a 25’ flag pole regulation, for a 70’ flag pole 
was granted. 
 
Board Member Wuertz asked for more information about the variation of flag size in relation to 
the flag pole height of 45’. 
 
Mr. Rahfaldt was unaware of the exact size, but assumed for a shorter pole it would be 
considerably smaller than the 20’ by 30’ flag requested to be flown at Perkins. 
 
Board Member Hutton asked if the applicant was aware if Perkins would abide by the United 
States flag code. 
 
Mr. Rahfaldt responded in the affirmative, certain employees would be trained in the proper 
handling and retiring of the flag including lowering to half-staff when necessary. 
 
Clint Barney, resident of Gardner, expressed his support for the variance request adding that it 
could help bring consumers into the city. 
 
Motion to close the public hearing made by Wooten, seconded by Hutton. Motion Carried 5-0. 
Public hearing closed at 7:00 p.m. 
 
Discussion 
Board Member Wooten stated the importance of differentiating between a sign and a flag. He 
added his support of hanging the American flag, but was concerned that it would be difficult to 
regulate future businesses from flying a less desirable flag. 
 
Board Member King commented that it is important to address any issues from the perspective 
of regulations outlined in code. 
 
Chairman Willnauer added his primary concern was that the FAA had not provided any findings 
at this point in the process. 
 
Mr. Rahfaldt requested to provide clarification about the FAA process. He explained that two 
separate requests were submitted in early November for a sign, and a flag pole. The flag pole 
request was lost at some point, while the sign request received immediate approval. Referring 
to the resubmitted flag pole request he said, “My gut tells me that they will approve it.” 
 
Chairman Willnauer reiterated the purpose of the Board was to determine whether or not a 
variance should be granted. He added his belief that a variance should be granted and that it 
would help to promote Gardner being visible from Interstate-35. 
 
Board Member Hutton agreed, stating that he has no problem with the request so long as it is 
restricted to allow only the American flag. He added that the determination of a variance should 
be made in agreement of all Board members. 
 
Board Member Wuertz expressed her concern that approving the variance might set 
precedence for others to request a similar flag pole height at their business.  
 
Board Member Wooten agreed and added that only the height of the flag is being considered, 
not what type of flag, or the content of the flag.  
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Board Members Wooten, Willnauer, and Hutton discussed whether or not the type of flag could 
be determined on a case-by-case basis. 
 
A member of the audience spoke out requesting that the Board members refer to it as the 
United States of America flag, not just “a flag” saying it was disrespectful.  
 
Chairman Willnauer stated that they agree about what the flag represents. Board Member 
Hutton responded that as a veteran he does respect the United States of America flag, 
regardless of referring to it as “the flag.”  
 
Director Hall provided more insight to the variance request process, specifically relating to any 
future determination to be made by the FAA. He recommended the Board table the item until 
the next meeting in February if they were unable to articulate their rationale for approval. Stating 
that the Board would need to state their specific findings to establish support for the criterion of 
a variance approval. He also commented that the type of flag was not under consideration, but 
the height of the pole from which it would be flown.     
 
Board Member Wooten asked Director Hall to further clarify what was meant by “official flag.” 
 
Director Hall said that the term official flag does not have to be the United States of America 
flag, but could potentially be another unit of government i.e. country, state, or otherwise. He 
added that the Board may not legally be able to make a distinction within their purview. He 
again recommended that the Board wait until the next meeting in February if they intend to 
make the findings to support an approval.  
 
Board Member Wooten asked when staff would receive the findings from the FAA.  
 
Manager Leininger stated that due to the apparent oversight on behalf of the FAA, staff will work 
with the applicant to help expedite the process. She added that there was no certainty for how 
long it would take, but that the sign request took approximately four weeks. 
 
Chairman Willnauer stated his interest to entertain a motion. 
 
Board Member Hutton asked the applicant if a delayed determination by the board would harm 
their interests. 
 
Mr. Rahfaldt responded that it could potentially delay the opening date of the restaurant but that 
it should not pose any undue hardship on plans moving forward. 
 
Board Member Hutton asked staff if the Board could condition the approval to allow for them to 
make a decision contingent upon supported findings by the FAA. 
 
Director Hall recommended that the Board not attempt to make a decision until the next 
meeting. 
 
Board Member Wuertz asked the applicant if Perkins intends to fly the American flag regardless 
of the approved pole height.  
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Mr. Rahfaldt confirmed that Perkins will fly the maximum allowable flag regardless of pole 
height. 
 
Board Member Hutton asked staff if the recommendation to the Board was to table the item, 
until the FAA was able to provide findings concerning safety.  
 
Director Hall responded that if the Board intends to approve the application, they recommend 
that the Board should wait until all information is available to them including the FAA findings. 
Adding they will need to provide their findings of support for each of the variance criterion. He 
added that it is the discretion of the Board to follow staff’s recommendation or not. 
 
The Board members discussed the option of conditioning a recommendation of approval versus 
tabling the item until the next meeting in February. 
 
Motion to approve BZA-13-02 with the condition of finding from the Federal Aviation 
Administration of “DETERMINATION OF NO HAZARD TO AIR NAVIGATION,” made by Hutton, 
seconded by none. Motion failed for a lack of second. 
 
Motion to table BZA-13-02 until February 4, 2013 made by Wooten seconded by Wuertz 
Motion carried 3-2 (0-absent) 
 

ADJOURNMENT 
 

Motion to adjourn made by Wooten, seconded by King. Motion Carried 5-0. 
 
Meeting adjourned at 7:29 p.m. 

       
 
 

Travis Hulse, Planning Technician 
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